

















[*88a] pounds paid, and one hundred pounds per annum * to be

paid during the life of Colshil, made a deputation of the
said office to Smith ; and Colshil covenanted with Smith, that if
Colshil should die before him, that then his executors should repay
him three hundred pounds. And divers covenants were in the said
indenture concerning the said office, and the enjoying of it: and
Colshil was bound to the said Smith in the said obligation to per-
form the covenants; and the breach was alleged in the non-pay-
ment of the said three hundred pounds, forasmuch as Smith sur-
vived Colshil : and although the said covenant to repay the three
hundred pounds was lawful, yet forasmuch as the rest of the cove-
nants were against the statute of 5 E. VI, cap. 16, and if the
addition of a lawful covenant should make the obligation of force
as to that, the statute would serve for little or no purpose ; for this
cause it was adjudged, that the obligation was utterly void.

2nd, It was resolved, that if a man hath power of revocation,
and afterwards, to the intent to defraud a purchaser, he levies a
fine, or makes a feoffment, or other conveyance to a stranger, by
which he extinguishes his power, and afterwards bargains and
sells the land to another for a valuable consideration, the bargainee
shall enjoy the land, for as to him, the fine, feoffment, or other
conveyances, by which the condition was extinct, was void by the
said Act; and so the first clause, by which all fraudulent and
covinous conveyances are made void as to purchasers, extends to
the last clause of the Act, scil. when he who makes the bargain
and sale had power of revocation. sAnd it was said that the statute
of 27 Eliz. hath made voluntary estates made with power of revoca-
tion, as to purchasers, in equal degree with conveyances made by
fraud and covin to defraud purchasers.

Between Upton v. Bassett in trespass, Trin. 37 Eliz. in the Com-
mon Pleas, it was adjudged, that if a man makes a lease for years,
by fraud and covin, and afterwards makes another lease bond fide,
but without fine or rent reserved, that the second lessee should not
avoid the first lease.

For first it was agreed, that by the common law an estate made
by fraud should be avoided only by him who had a former right,
title, interest, debt, or demand, as 33 H. VL. a sale in open market
by covin shall not bar a right which is more ancient: nor a covin-
ous gift shall not defeat execution in respect of a former debt, as it
is agreed in 22 Ass. 72, but he who hath right, title, interest, debt.



or demand, more puisne, shall not avoid a gift or estate precedent
by fraud by the common law.

2nd, It was resolved, that no purchaser should avoid a pre-
cedent conveyance made by fraud and covin, but he who is a pur-
chaser for money or other valuable consideration, for although in
the preamble it is said “for money or other good consideration,”
and likewise in the body of the Act “for money or other good
consideration,” yet these words “ good consideration” are to be
intended only of valuable consideration; and that appears by the
clause which concerns those who had power of revocation; for
there it is said, for money or other good consideration paid, or
given, and this word “paid” is to be referred to “money,” and
“given” is to be referred to “good consideration,” so the sense is"
for money paid, or other good consideration given, which
words exclude all considerations of * nature or blood, or [* 83b]
the like, and are to be intended only of valuable consid-
erations which may be given; and therefore he who makes a pur-
chase of land for a valuable consideration, is only a purchaser
within this statute. And this latter clause doth well expound
these words “other good consideration” mentioned before in the
preamble and body of the Act.

And so it was resolved, Pasch. 32 Eliz. in a case referred out of
the Chancery to the consideration of WINDHAM and PERIAM, Jus-
tices : John Nedham, plaintiff, v. Beaumont, Serjeant-at-law, defend-
ant: where the case was, Henry Babington seised in fee of the
manor of Lit-Church in the County of Derby, by indenture 10 Feb-
ruary, 8 Eliz. covenanted with the Lord Darcy, for the advance-
ment of such heirs male, as well those he had begot, as those he
should afterwards beget on the body of Mary, then his wife (sister
to the said Lord Darcy) before the feast of St. John Baptist then
next following, to levy a fine of the said manor to the use of the
said Henry for-his life, and afterwards to the use of the eldest issue
male of the bodies of the said Henry and Mary begotten in tail,
&c., and so to three issues of their bodies, &e., with the remainder
to his right heirs. And afterwards, 8 Maii, ann. 8 Eliz., Henry
Babington, by fraud and covin, to defeat the said covenant, made
a lease of the said manor for a great number of years, to Robert
Heys; and afterwards levied the fine accordingly: and on con-
ference had with the other justices, it was resolved, that although
the issue was a purchaser, yet he was not a purchaser in vulgar



and common intendment: also consideration of bluvod, natural
affection, is a good consideration, but not such a good consideration
which is intended by the Stat. of 27 Eliz., for a valuable considera-
tion is only a good consideration within that Act. In this case
ANDERSON, C. J., of the Common Pleas, said, that a man who was
of small understanding, and not able to govern the lands which
descended to him, and being given to riot and disorder, by media-
tion of his friends openly conveyed his lands to them, on trust and
confidence that he should take the profits for his maintenance, and
that he should not have power to waste and consume the same;
and afterwards, he being seduced by deceitful and covinous persons,
for a small sum of money bargained and sold his land, being of
a great value: this bargain, although it was for money, was holden
to be out of this statute; for this Act is made against all fraud
and deceit, and doth not help any purchaser, who doth not come
to the land for a good consideration lawfully and without fraud or
deceit; and such conveyance made on trust is void as to him who
purchases the land for a valuable consideration bond fide, without
deceit or cunning.

And by the judgment of the whole Court Twyne was convicted
of fraud, and he and all the others of a riot.



